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@) | Order-In ~Appeal and date AHM-EXCUS-002-APP-216/23-24 and 02.02.2024
- aifke e/ ot TG O, SIge (SUTa)

Passed By Shri Gyan Chand Jain, Commissioner (Appeals)
() | TR P eI / 12.02.2024 |

Date of Issue

Arising out of Order-In-Original No. CGST/WTO07/HG/932/2022-23 dated
(¥) | 24.2.2023 passed by The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

rdierendl T 19 SR UdT / Hiren Ratilal Patel

(#) | Name and Address of the 13, Sun Point Complex Memnagar
Appellant Ahmedabad - 380052

1S SRR 56 STfi-sneer § ST SITHT HXAT § Al 9g 39 el & Wi oAy = sarg g wem
ey T srfier STeraT TIETvr STaa eqd e 6ohdT &, ST (% U9 STaeT & fa%a gF aehaT gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TCHIL BT G0 e

Revision application to Government of India:

(1) T ITTeA [ AT e, 1994 &l gTRT (ad = aqTg T ATHAT & a8 YHIH T Bl
SY-ETT F T T & et QAT e arefis wi=a, $iea gy, O demer, ored fawm,
=reft wfSmer, sttaw o waw, §9e A, 9% feeel: 110001 &t i St =Ry :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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ehouse or to another factory or from one warehouse to another during the course
processing of the goods in a warehouse or in storage whether in a factory or in a
ﬁ//arehouse

- Yor
(\}I In case of any loss of goods where the loss occur in transit from a factory to a

(@) * wTa ¥ are} Rt Ty AT wier F Rl wrer a3 ar arer % At § S99 gew Ry ae W
T (o % el 3 AT A ST 9IRS o 9T el g 97 Yoo ¥ Faifa g1
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(m  Ffe oo w1 GUaT [ T W % STe” (9T AT e ) Frata R e gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) Sifw ITTe T SCUTET e F AT & o1 S $gET Hiee A it T ¥ of% U s S 5w
oY Td A o gaTiaes ongh, sdier & g7 9IRa a7 999 9% g7 a1 § f&@w faffaw (7 2) 1998
a7 109 3T g e s1g g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T Saured e (srdter) Fammastt, 2001 % 9w 9 % sfavia RAfRfde Yo dear s-8 § &t
gt #, I smer & wit sreer Y@ Retsw & O 7 & sfage-sres @ srdter sreer @ Qr-ar
gfaat & @y I smeeT BRI ST =T Sos a1 @mar § @1 9o oftd ¥ siasfa ar 35-3 §
Rt &Y % ST % agq 6 9T SER-6 T it i oft g 1w

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS e ¥ Arer Sgl Qe WA U 1@ T9 AT S8 9 gial ©94 200/~ I ST Hit
ST 37X SR Horaeehd U @1E & SATaT &l ar 1000/ - 3t e I 6l S
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T o, HeElT ST o5 T AT X AT AT o T erdfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) %8 Sarmed goa afdfam, 1944 $i gy 35-:1/35-F % efavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SweE aieee § qarg Sgar F e@rar S orfle, s &’ § €T OO, weard
ST o U darehe srdiefia =ararfaer (Reee) @ qftm ey NifsHr, srgaerars § 2nd e,
AT Hee, ST, FRETTR, EAwrs-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. '
?),@_,Gd ”676;‘
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(3) A = omaer § s T AT 7 GHTAL GIAT & A1 T o SGLT o oI He i ST ST<h
& ¥ frar s =1RT 5 92 F g ¢ o FF T uet s § g=w % g garReR snfiefi
ATATTAHTT T Teh ST AT el d TXHTT bl b A& TehalT ST 3 |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT qEw ATAREH 1970 TAT QOIS Ht STl -1 & siava MeiRa e sgar 3w
TS AT gereesr FemiRafe Fviaw s 3 enser & § Tl T I F 6.50 T8 1 AR
qroh feme T geT =Te Y |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

() = S gefA At i REer wT arer At A Sl oY eAT Srehtua R ST § S T
915, HRIT FeqTarT e TF arae srfield Rt (FrEiaiy) Faw, 1982 § AR 8l

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, FeErT SeuTad Lok T Jarae rfieltd =ArariEEmr (ffede) T g Srdie & wer
¥ FdewT (Demand) TF &€ (Penalty) T 10% T STHT FAT AATH gl GATTH, S{EHad T ST
10 U ¥ITC &l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

T ITATE o0 A HATHY 6 SArier, AT G Fweied il 7T (Duty Demanded)|
(1) @S (Section) 11D % wga RetRa Ty, .
(2) forar e Aede HieT 6 e,
(3) e e el % e 6 % age &7 Titi

e o oA ¢ S o ¥ e g ST 4t e 3 ardrer R e 3 g o o e R
4T gl
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = amesr & R arefier TTidreRcor 3 wwer SIEf Qe eroraT {7 AT &S fAaried & @ 4T fohg g
975 3 10% ST U 0 g1 et que e &7 9 ave & 10% YT O Rl ST ehell gl
payment of 10% of the duty demanded wherg/ ghég 5 ffah_ringiﬁﬁt and penalty are in dispute,
or penalty, where penalty alone is in disputés

In view of above, an appeal against this,prd?p-s% lie before the Tribunal on
7
% %
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F.No. GAPPL/COM/STP/3867/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Hiren Ratilal patel, 13, Sun Point
Complex,Memnagar, Ahmedabad-380052 (hereinafter referred to as “the appellant”) against
Order-in-Original No. CGST/WT07/HG/932/2022-23 dated 24.02.2023 (hereinafter referred
to as “the impugned order”) passed by the Deputy Commissioner, Central GST, Division-VII,
Ahrhedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant is engaged in the business
activity of service provider holding STC No. AOVPP6397JSD001.0n scrutiny of the data
received from the Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed
that the appellant has shown less income in their ST-3 return in compare to the figures Shown

as “Total Value for TDS(including 194C,1941a, 1941b, 194] & 194H)”. Details are as under:

Year Value as | Total Value for | Value difference | Service tax Not paid
per ST-3 | TDS(including (inRs.)

Returns 194C,1941a, 1941b,
194] & 194H)

2015- |00 31,27,396/- 31,27,396/- 4,53,472/-
16

Accordingly, it appeared that the appellant had earned the substantial income providing the
service during the above period but not paid the service tax on the same. The appellant were
called upon to submit copies of Balance Sheet, Profit & Loss Account, Income Tax Return,

Form 26AS, for the said period. However, the appellant had not responded to the letter issued
by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGST/AR-II/Div-
VII/A’bad North/TPD-Regd/SS/ZO-Zl dated 23.10.2020 demanding Service Tax amounting
to Rs 4,53,472/- for the FY 2015-16 under provisions of Section 73 of the Finance Act, 1994,
The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of pen_alties under Section 77(1), 77(2) and Section 78 of the Finance Act, 1994,

22 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 4,53,472/- for the F.Y. 2015-
16 was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994
along with Interest under Section 75 of the Finance Act, 1994. Further, (i) Penalty of Rs.
4,53,472/- was imposed on the appellant ggle;f\Seou 78 of the Finance Act, 1994 ; (ii)




F.No. GAPPL/COM/STP/3867/2023-Appeal

1994 and (iii) Penalty of Rs. 5,000/- was imposed on the appellant under Section 77(2) of the
Finance Act, 1994.

-

Fs

Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the [ollowing grounds:

4.

The appellant submitted that they are engaged in the business of providing services to
Ahmedabad Municipal Corporation & Notified Area of Chhatral GIDC which are
exempted under Notification No.25/2012-service tax dated 20-06-2012. They also

filed their submission in response of the SCN but the department has not considered

the same.

The appellant denied that they have contravened any of the provisions of the Act or
the Rules and that they are liable to any penalty. They stated that impugned order has
been issued without warranting the facts and contentions of the appellant, thus the
same is based on assumptions/ignorance of facts & presumptions which is not

permitted by law and hence the same should be dropped in the interest of justice.

The appellant provided service in nature of installation/fitling oul/repair of pipeline
for water supply to the Ahmedabad Municipal Corporation and to office of the
Notified Area officer Chhatral i.e. Local Authority which is an exempted service as
per the Notification No 25/2012-Service Tax dated 20/06/2012. (Entry No. 12 (e)) .
The copy of work order & work completion certificate received from the Ahmedabad
Municipal Corporation and work order received from Notified Area officer Chhatral
are furnished by them. Copy of Form 26AS is also attached wherein it can be verified
that TDS was deducted by the Ahmedabad Municipal Corporation and Notified Area

officer Chhatral itself only for the work as mentioned here before.

The appellant submitted that they had nothing suppressed from the department.

Therefore, imposing penalty under Section 78 of the Act has no factual or legal base

and shall be dropped in entirety on this ground itself.they placed the reliance on the

following case law:

)] M/s Continental Foundation Jt. Venture Vs. CCE, Chandigarh, reported in
2007 (216) ELT 177 (SC);

(i1) M/s Jaiprakash Industries Ltd., reported in 2002 (146) ELT 481 (SC)

They prayed to consider their submission and allow their appeal.

Personal hearing in the matter was held on dated 04.01.2024. Shri Sharad Kothari,

C.A. and the appellant Shri Hiren Patel appeared for the PH. They reiterated the contents of

written submission.they stated that they provide water pipeline service for AMC and GIDC
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Chhatral and the same are exempted under service tax. Further they sated that they will

furnish the ITR for the F.'Y. 2014-15 in few days and the same were received on 08.01.2024.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of service tax against the appellant along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 2015-16.

6. [ find that in the SCN in question, the demand has been raised for the period F.Y.
2015-16 based on the Inconvle Tax Returns filed by the appellant. The appellant didn’t
responded to the letter issued by the department. Therefore the impugned SCN was issued
considering the value shown against “Total Value for TDS(including 194C,194la, 1941b, 194]
& 194H)” provided by the Income Tax Departﬁlent. Further the adjudicating authority has

decided the matter ex-parte in absence of any reply/submission.

7 Now, as the written & verbal submission by the appellant has been made before me. As
per submission filed by the appellant, the appellant was engaged in providing labour services
for laying of water distribution station to Ahmedabad Municipal corporation and received
consideration as Rs. 28,01,661/- . Being the AMC a Govt. Authority the same is exempted
from service tax as per Entry No 12(e) of the Notification No 25/2012-ST dated 20.06.2012

and as contended by them the benefit of the same may be extended to the appellant.

Further, the appellant also provided the services related to work of UPVC water connection
for plots in Chhatral Industrial Estate and received consideration as Rs. 3,25,735/- . The work
order in this regard was awarded by the GIDC Chhatral , a government authority and
therefore the activity performed by the appellant is exempted from service tax as per Entry
No 12(e) of the Notification No 25/2012-ST dated 20.06.2012 and as contended by them the

benefit of the same may also be extended to the appellant.

8. In view of the above, I am of the considered view that the activity performed by the

appellant during the F.Y. 2015-16 is not liable to service tax. Since the demand of Service

Tax is not sustainable on ments the;e%ipes not arise any question of charging interest or
z;~
>
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8 In view ol above, [ hold that the impugned order passed by the adjudicating authority
confirming demand of Service Tax, in respect of income received by the appellant during the

FY 2015-16, is not legal and proper and deserve to be set aside.

10. Accordingly, 1 set aside the impugned order and allow the appeal filed by the

appellant.

[1. ST satl gy ol @l 1% ordier &7 e Sus oil® o fhar srar § |
The appeal filed by the appellant stands disposed of in above ferms.
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(Manish Kumar)
Superintendent(Appeals),
CGST, Ahmedabad
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M/s. Hiren Ratilal patel, Appellant
13, Sun Point Complex,
Memnagar, Ahmedabad-380052

The Deputy Commissioner, : Respondent
CGST, Div-VIIL
Ahmedabad North

Copy lo:
1) The Principal Chief Commissioner, Central GS'T, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, CGST , Div-VIIL. , Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

£5y—Gtard File '
6) PA file







